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Questions: Is it required that an exempt employee have time off deducted for FMLA or CFRA
leave in order to qualify for Paid Family Leave? Will this deduction affect the exempt status of
that employee? Is recording this deduction good practice for an employer?

Short Answers: It is always important for employers to keep accurate records with regard to
workplace issues. This is especially true with FMLA and CFRA leave. If an employer does not
keep track of this leave, an employee may be able to argue that they are entitled to more leave
than allowed by law. Further, Paid Family Leave requires a seven-day waiting period, where the
employee cannot receive any monetary compensation. Thus, record keeping is essential to
support a claim for Paid Family Leave. Such record keeping will not affect the employee’s
exempt status.

Discussion: Leave granted under FMLA and CFRA is unpaid leave. 29 U.S.C. §2612(c); see
also 2 Cal. Code Regs. §7297.5(a). Under FMLA and CFRA, exempt employees may have their
salary deducted by an employer for any hours taken as intermittent or reduced leave within a
workweek, without affecting the exempt status of the employee. 29 C.F.R. §825.206(a); see also
2 Cal. Code Regs. §7297.10. ”The fact that an employer provides FMLA leave, whether paid or
unpaid, and maintains records required by this part regarding FMLA leave, will not be relevant to
the determination of whether an employee is exempt . ...” 29 C.F.R. §825.206(a).

ANothing in [the paid family temporary disability insurance program] shall be construed
to abridge the rights and responsibilities conveyed under the CFRA or pregnancy disability
leave.@ Cal. Unemployment Insurance Code §3301(a)(2).

Therefore, both FMLA and CFRA encourage record keeping by employers for leave
taken by their employees. Both FMLA and CFRA allow employers to deduct leave time taken
by exempt employees from that employee’s salary without affecting the exempt status of the
employee. And, finally, Paid Family Leave is designed to be consistent with the rights of
employees and employers under CFRA. Thus, recording and deduction of time from exempt
employees for Paid Family Leave should not affect an employee’s exempt status.
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